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review ) o 22 F Citizens to Preserve Overton Park v. John A. Volpe, 401 U.S. 402(1971) -
ZE## Citizens to Preserve Overton Park v. John A. Volpe —Zfy R fi# » AEER i
EEbCE— DR TITBORE S A TRBE S - BIEGEE AR Tl AR
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B o 22 H Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile
Insurance Company, 463 U.S. 29 (1983) -

22 | Sierra Club v. The United States Department of Transportation, 753 F.2d 120
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B AR 7 >  REABUTBRERE RGP T > BNE

R R T E R AR B EEER B0 R
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B CERHEHERZ > 08 T NEASEE 2 A G (all aspects of the
surroundings of humans) » [KIJtt. » B a2 B &5 BE ARG R4S ~ & & 5 A E i h
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FEMEL IR RIS R PP AL RERE A EERE | » S —2D A
A > TEBERR T RERR LA T BOREH R A RN 1 AN 68 R R
RS B GG T S FUE TR 2 8 GRETESS 10 1)) DUR B
BGE ~ AIEE ORIRES 12 %) 29t BEEIER - IRk
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(R EmPH e #C BRI AR 55 8 2 BLAR - i HRE BB S R S

BRSNS - IRET E B PRBRIE A ] TRy ) 2P e i o« R
BLEEIR 2 R R XA S Bt T — @Y DIESR - B R &
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AR S B RE o B FEER T - BRSPS ISR AR
(B8 2 6 BEFTIR A RE A - B ] E » 5 AR ik e aF EoRAEAE Ak
PRI A LA B8 — 2K — I - 5 & (2 R R P22 B
227 IR (R (R AT A A v A THERT) AOPRR AR o

R FREER L BB LR B R P 2 - 2T R RS EIRET Y
B2 Ui ST K0 KRAERGTT LK (Aarhus
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2 BTN (Aarhus Convention) » H 528 2, F S IR EEAIE 2 TS « ARBHE

100



Bt & TORA R ZHER AR ARBLERENE T ERE

% FRERNNG BT FORE T - EREGRE EHREIUS B - 2
TR ZRER DA RNERRELR » A8 /7 T ARFE A RIRT BEHERI Fr rT RE TR
FtBh 1 (Considering that, to be able to assert this right and observe this
duty, citizens must have access to information, be entitled to participate in
decision-making and have access to justice in environmental matters, and
acknowledging in this regard that citizens may need assistance in order to
exercise their rights) o

INHIRTER 6 16858 7 15626 8 fRfRa & RAEAHEH < Bt BTG B ~
stE R R E AR E 2 2 HE TR R - G ER 2 B
S~ BRI R B AGG TERR o © HFEEIRE 9 16 > 2t
B RBERER T ORRE B A SRR 7 22 B T LG A R FRELGERK - 3%
1R26 2 JERNSOR R A0 B E T fE R A R E R 2 R F I > 155K B
BB B URIERR AL LIS ~ NI 2B > DU ARIES 6 1680 7€ i
EARERRE ~ (EREER » REIRHEE LB Ery &k
B 5l 15 % (challenge the substantive and procedural legality of any decision,
act or omission subject to the provisions of article 6) o * Higt 2t » P
PRER 2 RIS LSS 6 IRAa AR BERITR 2 BLHER] » Bk 2 eE e
SUEE FRVE A B R SR A BRI TR - (4 RKEELE
BGRACEE EG ) ~ AAER2E - IEERER -

(878 KI5 9 IR 1R BEOK 2 i B 7 @ B A R P\ R B g
FORER » T IR B MEPRI (AR o A 8 (2 7 LU - SR e

ANEERFENAKT (The UNECE Convention on Access to Information, Public Participation
in Decesion-Making and Access to Justice in Environmental Matters) o AN\KTE &
B #7522 B B > 1998 4R P8 BB T 2 55 DU R EF = dh & 3 i - i 2001 4
10 A3 - 28 2009 11 AR » & 44 EfiHI B w2 o

22 H Aarhus Convention, art. 6, 7 & 8 o

22 | Aarhus Convention, art. 9, para. 2 »
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fER R SCREEIRAT A - 1T BUARE B B AR i 5 RN 238
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EIA Law and the Court in the Risk Society

The Mutual Construction of the Court System
And its Social Context

Kai-Lun Chien* & Kuei-Tien Chou™

Abstract

Academic discussion of the operation of environmental impact
assessment must look not only at institutional reform at the level of
legislation, but also at the court’s approach regarding the exercise of
juridical review to supervise the executive branch. In examining structural
changes in Taiwan’s risk society, this article highlights the urgent need for
reform of the country’s juridical review system. Public risk perception has
changed dramatically since the 1980s, when society gradually began to
question the legitimacy of technocratic politics.

Over the last several decades, rapid industrialization and lack of a
robust civil society capable of supervising the government led to the
domination of Taiwan’s political decision-making by political and
economic forces. Consequently, the gap between risk communication and
democratic participation in environmental decision-making processes has
narrowed. These two paradoxical contexts of development create the
necessity for the court to adjust and enhance its role as juridical supervisor
of the institutions of environmental impact assessment. Through in-depth
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analysis of Taiwan’s political and social context, this article calls attention
to the fact that the legal authority of congress (transmission model) and
the function of administrative professionals (expert model) are unable to
provide a basis for the legitimacy of the executive power.

In the context of Taiwan’s risk society, emphasizing democratic
participation and procedural justice should be an important consideration
for the court in its approach to judicial review of environmental impact
assessment. This article argues that the court should lower the threshold
for relieving minorities and enforcing public participation in litigation. On
the other hand, drawing from U.S. judicial review, the court should adopt
procedures employing the hard look doctrine and require the executive’s
decision to be non-arbitrary, non-capricious and not abusive in terms of
discretion, thereby facilitating rationality and risk communication in the
process of administrative decision making.

Keywords: Aarhus Convention, delayed risk society, Environmental Impact
Assessment Law, judicial review, public participation
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