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It is difficult to comprehend the proposition that the inhabitants of
either quarter of the globe could have rightful original claims of
dominion over the inhabitants of the other, or over lands they
occupied; or that the discovery of either by the other should give
the discover rights in the country discovered which annulled the
pre-existing rights of its ancient possessors.

John Marshall ( Worcester v. Georgia, 1832 )

— R FTEEEAE (sovereignty ) - SN » DU BRI A © BHoMsK
# o FREARH MBI R AT FdihE R - ke "SR RE 4 (external
sovereignty ) ; ¥TPAZKER - EHESIRBUAEREH LA EA RS LrvkE
18 tEkE T PNESEME | (internal sovereignty ) ( Biersteker & Weber, 1996:
2; Brennan, et al.: 307 ) - Fowler Eil Bunck (1995 : 5) 43Rfg2k T $4b
%17 ; (external independence ) ~ DL K " %A % & % [ | (internal
supremacy ) » £ T FEEREF M , (indigenous sovereignty - aboriginal
sovereignty ) i » KEUE BAI AP B0 - REAIRREI 14728 ( Corntassel
& Primeau, 1995; Maaka & Fleras, 2000 ) ; [fj Brennan A (2004 :315-319)
FOREE T ERL » BEARIME FREAN T3 - BRSEAER IR AR 7K
() EH (IER) 72 - NEAEEE - EREGRE N E L AvBE
A~ IR EHIRIFTE (Sanders » 1991 : 186) ©

U HRFREAAEPOEE I —i% 23 5 Bartelson( 1995 ) Biersteker Bl Weber( 1996 )
LUREIES#E (1999) -
P fE TEESE L (R - BESEAEE (authority ) » 7 (jurisdiction) « BUEIGH
(governance ) ; K, Brennan % A (2004:315) -
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—IME » 5 RHEAE EZH (occupied lands ) ~ DU F- 2 3l
( terra nullius territorium nullius ~ 8¢F vacant lands ) ; BijZ Y FRET] LIE
WEAR ~ IR ERS - B SIS - BREN SRR DUE R R -
B2 ~ BB B RUGEAEUE: (Jennings, 1963; Slattery, 1991: 200-201; Kerr,
1991: 11-12; Macklem, 2001: 113 ) - fEFFEERY " 2R7H it & | ( settler
society ) » FHFEH ~ iR ~ BHZE ~ BIEMLAVEREF - BRIEEIIBIZ AT
JR A RIS Tt SRS E LA R R AR Y 5 FEAK
BB OISR - [RGB A r T - RS2
TR T « B ASARK (entraipped nation’ ) °
AN BEEHUE I E AT FaEE - B S AR R EA E
sRHEZH ( Cochran, 1999; Risse, et al, 1999 ) £ HIIE HIE 1970 FEFALG -
JR AR RIS E S BB 1 B A i R E LRSS R
#E | (collective rights/group rights) fERIRYFTEE TS5 =(CAME | TR
JGRRER] (indigenous rights ) #ifl Ry BRAGMEC — » EIRTEBIRERERS ~ DUk
BRER S e E ISR H - RS RIRIEEERE - B~ DUk
HIGHEE SR LA BBURATHE » THZH " ER TR (state
sovereignty ) FFEIUAY T IFAE ERIEEME | ¢ o BRHEAEMEINEL ©HEEE
F 5% 0 FIB (Mabo vs. Queensland » 1992) LIAE » SRIHBIZAFAERIIE
I T R EE YRR - e S EE T R B 5 B R R Y B 4R
(Watson » 2002 ) ; [fj Maaka Ef Fleras (2000 : 91 ) %1% 1 2R 5| 57 Bl
JFAE RIGESES TR LA VU KRR - RS e TR RO Eol T - &
VAR BRI -

P EREREEE Richard Falk (1987: 60) BYFET -

YR TSR R RER] S S B4 5 (United Nations Draft Declaration on the
Rights of Indigenous Peoples, 1995) W% G R AlFE2 R REA EHE -

> HAEIERTRE (—) BRARRE RIEARIE - () BRIERCRIRENS - R
RBEERE L3~ DURER 5 DIk (=) EHERERBRNBEEE F ~ DURSUESE
# (Maaka & Fleras, 2000: 91 ) o
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Maaka Eil Fleras (2000 : 93-94) DGR » Bl R EMEST
R VUAKE" : (—) =/ THEEIEME | (absolute sovereignty) FBRIZEIRAE
(statehood ) + thigh/2 HANIMETEREII B ; () =H "HBEH L
FE | (de facto sovereignty ) ~ /g " FLE M | (shared sovereignty ) Y
JGARRE (nationhood ) » thit @ —7E " NELFEST-BERYERE  (sovereignty
without secession ) » AT A HGEEERENY " BIZNEHY R 5 (nation
within) ; (=) =45 "TZhEELME | (functional sovereignty ) FHE T H V&K
R& (municipalityhood ) » 5k 2 B AR A E RN HiGHE DI
(W) &F "#AETHE ) (nominal sovereignty ) ~ B "#PETAHE | (soft
sovereignty ) FYTHIEE M IREEZEL - ik & R M ERI R BEH NI H
PRAE - Maaka Eil Fleras (2000 : 93-94) WiF{¥: Rk right to
sovereignty DL % right of sovereignty : FijZ e iafast 14 - EBIEBSZ
S iNEE AT EREIURE § & E 2N R e E E L m s =
RE » BEERNBEIR . TH—HE T L5 ) (nested sovereignty ) » B EZ
FREEIR BT AT LL S B B R ~ AL B Al 70 S A - IR
SETE TBRHITEEAE | (qualified sovereignty”) » FATAT AR ALHE R A
DIRETAHE ~ DURAA H FRERR LR -
{EiE i AR ERE T+ Se H ARERY R B B LR -
B R BRI R AT/ i S 8 F R e B2 B e TG - 8 S
A BRI AT s R BB B T ~ 38R ~ DUSCARE - id% -
Fefe ks - W~ i - DU sk S BRI e - 3
T i E R B R A FE R R -

¢ HRHEE R ERENYSHE - 3553 Laforme (1991) ~ Fleras (1999 : 199-200) ~ L
K Kickingbird # A (1999 ) »

7 322 Sanders (1991 : 192) WIF=E -

8 HRZEEMNFEEBERGE » ’ Deloria Bl Lytle (1984 ) » Deloria (1985) » Wilkinson

(1987 )~Lyden il Legters( 1992 )~Jaimes( 1992 )~Fleras B Elliott( 1992 )~Harring 1994 )~

Perry (1996) ~ Wilkins (1997) ~ Nichols (1998) ~ Johnson (1999 ) » Wunder (1999) -

O RN R R EBGE » HL Reynolds (1996 )~ Perry (1996 )~ Magallanes ( 1999 ) «
Webber (2000 ) ~ Brennan & A (2004 ) -

123



FREME FAE%H_H

ll

Al ~ HE AR ER I ERE R B R

Paul Keal (2003: 86-107 ) #R## M. E. Lindley ££ 1926 £&ffHiAY (&
SRR R R IS ERRIE) (The Acquisition and Government of
Backward Territory in International Law ) » BB EZE ARSI EBUN R
TR REFTHREIRE RS » 3 o7&l ~ BIR MRS ~ DURAEAEREE =1
REH] - 1T 38 = fEFH B - AT B BN B o2 S ME TR EE A — S — IRk -
bR AR R (16 D) (RN (17-18 A ~ DURFE R
B FEC18-19 42 )(H 86 ) Hifa# A LAKIIE AR Ky H #Ri% (natural law )
B - S8 =PRSS TR E R (positive law ) HYHIE -

— ~ ARIEFH

TEBIN 2 & A SR T LR B+ AR A A T 2 At
DAL ERR : (—) et S REA MG S FEON ARy T3 5 DUk
(=) B2 eI DEREERTT - Ei B FREE RBT L s A
382 (humanistic) » DIF B8R (scholastic) FRANT S « AGE L #HH
— A ERAFRDU T A EE R ~ SO RREnT BIRSRE - e ny
DUSHA VR 1) BRI BB - & ARt A PR ) AR S J.J“El’]i
M1 > FFAIE Alberico Gentili RS AMIEH" - HELEA FHiFEE -
FARETIGHZE » HA] UM 22 e T2RYHE 5 FHE 3 L’*Bm([fﬁlﬁ’ﬂ—r
e SO LA TPGE KB ~ B2 N T RisivEET - Kt - BrRIEZ

10 R FETEII R REEGE » 5 Fleras Bl Elliott (1992) ~ Sharp (1997 ) » Durie
(1998 ) ~ Magallanes (1999 ) - Maaka E# Fleras (2000 ) »

ARSI E A RECK - R Bear %A (1984) » Engelstad E2 Bird (1992)
Fleras Eil Elliott (1992 ) > Perry (1996 ) ~ Nichols (1998 ) - Magallanes ( 1999 ) ~
Macklem (2001 ) -

12 7% Féﬁﬁﬁéﬁﬁgﬁﬁgéﬁi%ﬁﬁﬁ%ﬂmﬁ ARG IEBOMN R R =RE Bl s - /L Keal

2003 : 88) HYEEE -
13 HR% Keal (2003 : 87) > Gentili ] A3 E P 75 R 3 25 EABAE RIS 7 Tl Al -
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By T B A A M SEE o R DA MR R T~ 1
AATDFERAEFIL A (Keal » 2003 : 87) -
(47 Gentili DIA} » SERFEAZR LAY B BE S BFE Bartolomé de Las Casas
(1474-1566 ) ~ Fracncisco de Victoria (c. 1480-1546 ) ~ Juan Gines de
Supulveda (1490-1573 ) » Hugo Grotius (1583-1645) - DI Samuel von
Pufendorf (1632-94) o GIEFERFPEEEAFAEARSEIN ~ DUSCET R EIslZe A+
W4 » Las Casas ~ Victoria » DAz Supulveda £RHV EH AR IEREIBLARAE
RER| ~ DR EEREREE (Williams - 1990 ; Pagden » 1993 ; Todorov » 1999 ) »
ERE - BHEARAYET L ABR T 88 13 - RGeS A SR E IRy
Fit&E Encomtenda B8] N EAUT. » DURGH FIASRHE A B {75 ~ DU
S o HREPSHEA S RS AR S - JEI &2t Antonio Motesinos
TR E - EAE 1511 F8EE % )5 A+ F) Hispaniola SGETTHEH] » IS
JE R (Keal » 2003 : 90) :

BHEP R AT T AR B T0g £ 3 AR5 A T B A
WA B B de BT BE 69 3K 5 2 SR e R R A 2 S A 4 A B
/J ﬁ% ? §&3\4b’ﬂjﬂz‘ BA xf’(’l’/{ﬂ'ﬁﬂ = E] o— 7'%9"; ?

Las Casas B 'E 2R RE (encomenderos) » 1EHEEE5E Motesinos Y35
1% LR P I 22 A IRER] - FEPSPE A B £ A T 1 ( Charles
V) BYZHET » Las Casas il Supulveda 37— Y5 © Supulveda
RENEERE T » teH eIt A B rvELh « (—) B A2EP
B - X - BRI B ARRRO BT - MR A A A R PR EE A AR -
(=) ML T B AREREGE - Rl R A ~ DU AR EE
X5 (=) BT - BE2EF - HIWE EMRIRAIN=EE - FilE&

ORI BRI A (Aztee) OTE SRR « DUR R AR |
1, Keal (2003 : 88)
. HBRVSIEAAERT ] ST Encomtenda SEHIANRER SGEAT - FL Gibson (1966 :

B=E)-
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FEREPER A 5 DUk (PH) Ry T EEREEEH - XImEIR @ DI
#Y (Keal » 2003 : 91) - 7382056 52 5 HHVEETF B TEms b BP AR
SIE T i VTR TE  HfhEE T AR B AT e TR b MR 2Ry - gk
e AR EFEA - KILERER ~ FEEMERY - g aRE) G
HAEC M AERRATEGAR ~ ST 5 IR R BE A ERR A
HIARRE » #R rEH X E R R RY) » YR E E R LK B
Fli ] (Keal » 2003 : 91-92) ¢

RIS » BRIEBRES T " AL | iR » Las Casas
Bl Victoria FAMWZE » P TEIZ AFIPEEEA A2 5 ~ #EHE
JREHEALC » KL - AR AR R R B 5 BRI M 13t
HIFTAEME (native title to the land ) » ZISRPHHELF A $R AT frl3E L2l RIEE (A
HIFTERE » B8 ~ 1 B2 B - Victoria BE/CHYZENIZE AR £
HOBE ~ DUSAE ARSI T ] DU TES BB % - Ay 3mdis — {5 S8k .
(—) itk 5 Ny 13 tG JEME T KB - AREE A EMEUS s (=)
PRER R ¥ T T i I F ARATE H S8l H7H - BAER - PuiEseEny
i (2~ BURHEARPE TR E S Eils 5 Dk (=) EETH IR ST
HIFEE B T DSz At » Al RER] FEFEHHERN S 7 (Keal » 2003 :
92-93) o it » Keal (2003 : 93) f2REHAM @ ERFFEAYE LAIENR I
YA = E RSN EAERT IS - 2 A SRRy A 5 that/2ast
Las Casas Eil Victoria P2 RAEHRIEIRAIT » B ABPEHESfF A —
B - #EREARGEIARS - KL - @B PRI T DTS M - WRFR
TREZE AR 13 ]ORERUNE R e I T -

ZEJ Grotius 53 JJHYEE L » FEAE GBI RIRIRG SENETR ~ DURE T
BEZE © BHARE (Keal » 2003 : 95) :

o R X HOGFTH E R A AR A I H BT A AE T & 0 shi -
HWAGA B > AR K hn A48 o
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Grotius {8 H CUA B AAERVRRBGE A s Bg T3 (waste land ) »
&5 TRTEHE (property) ~ DUSEHERE (jurisdiction) ; fliEky - #EfEE
MU BOEREEBEA E N AR ETERE - ARRERH (- 3R7E & ¥ TR 1Ay
FIFH - tR#E Richard Tuck %A Grotius AP » 32k Grotius FiE
AR LAY RAEREMLURE] ~ T HAREBEE T REA

(Keal » 2003 : 95) -

Pufendorf HIFEZURET Grotius RYFRYE » SRRt ZHUS BIARIEAY) -
ARG EE % MR RN S ] RS L ARE R o T4 HY - Ham)EE
e MERL 2 F A MR E A R i RERR & » 22 HERS B 2% 5 Pufendorfu
HE—LER - — IR IS G AR E A RTE - iR - S8
HEHEARY T3 - MTRT DL g E AeT D GE R - JIRRE - SANMG AKI L
M Ko e By 13 » T N A AT IR | H AT i 2H (Keal » 2003 : 96 ) -

= ARADNH

SENFHANY B AHS24E Emmerich de Vattel (1714-69 )~ R. Philimore ~ G. F.
De Martens ~ Johann Kaspar Bluntschli » {4t [F 8 ELE A 4K 58Ik
BN ERIGIIERE © FRAEPE3 Grotius FEAHEZEHY Locke ~ LU Vattel 2
# o BBIEATFEISE AR - KR - AR SR
U - BOMNEIZ FTAFREEET (Keal » 2003 : 97-98) - Locke f2H " Bif
it & , (political society ) ~ DUz THAEE | (property) Rt » FZREEH Ry
el WM SR Ffa N —55 ~ DURCRyfry o] DA EVEN 12 AR BIEAH RS b
+ (Keal » 2003 : 98) :

E M Ep M AR G Ak R Bt & 09 X 0 R RARIEEAG S R
Ao BABN BRI B R A ALY TN B A A
AR 0 B ey EUs R E SR 0 R B ABNA
A EUE B E RS K -
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WRLES - EIFEI L ABEH HARE (state of nature ) » JEFEA L
Ry Eaant e - Kk - MM e F BGE BB - Rk - Bl
BBNHNES )] WEREA TESAE ; #RYE James Tully Y5347 » Locke
FEIE S B AT RIS MR 2 - SR E EER BT e A AR A
DI ERHSE B2 EE (Keal » 2003 : 98-99 ) - Barbara Arneil JE—HEET »
Locke Z FltLABET HEE AR Two Treatises » Fl RS AT B S BITESEINAY T
REGEMEATY » LHEERMEREE—= - IR S RRETE 17
R RIS R R A HERFE T 5 B Locke JBMETR Rl EERERI SRR
o+ IKIBE » BRIFERENEGM ARSI - R R A T3t
BE 5 % Ameil RHYE Locke iy T 38 BHBRIN AR RSBl b (8
B ZE R B B N RY RS - IR Ry BRI RER N D BOMER I )
FEENH L AR EDMEAE I BY) ~ DURAEERYIIEGG (Keal » 2003 :
99-100) °

Vattel F2 R iR FARERI » FTE I RIGREZ AR ESHHER L34 - (KIE
WA RGN 77 AR E 13t - HAE TR Einy RSt vl LU
BOEA s XERERIEIE R R A G SR SR R
ARSI - KL - ARE A I R R IGE BB 3 - R R R
AR HIZSHT (Keal » 2003 : 100) o ¥ Vattel 23 » AACHHZRM
+ st R AR - ARG EA R EIE AR - Kt -
EWUEE RS AR T3 - BRIFMABALGE T3 ~ TS 4
HEIEMBEE A FTERE ; MR - P AR B O g A
FrRlfg s ~ A EIEREH - S0 A REIERER - AR ZEE
HEERATE ' (Keal » 2003 : 101-102) - Richard Tuck JkIEHA 2 BN
NER T S AL SE N E 22 N PR RS SERURE - B ARt & R R 48

1 3 - Vattel FURBON Ay T BULEIZ A TSR « SRotif - HEE AN
i 22T Ry (Keal » 2003 @ 110)
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G R TMACHSEE A T2 - B ERE A AR B B e s
R EEPET AR ER - SR AW (Keal » 2003 : 102) -

= LRI

o 19 fHFCORE] 20 HFCH] - EAPE T B R RV - BIFREC R
W H AR R E R - RS RIAH TR (Anaya » 2004 :
26) o HEFAYEZE /S John Westlake ~ William Edward Hall ~ Lasca
Oppenheim ~ DUk T. J. Lawrence - AR H PS5 BIZA00R I3 FIM
DURe ] - MERRRIEA o2 A RERR R IR < E IR B Gmuoss »
T RIS R E RBOHBEIR R - BERIFFEONRIRE SREZAHER] - 285
ARG EE GREES BN B R A SCHH/KHE 5 st @i - — R
En X BERAAGEET TR - DR HBENEE it - L2
ARACSCHH ~ BB AR e aIE L - sz M ARt ]
PLgijakf 548 (Keal » 2003 : 103-104 ~ 111) o

R » S E B AVIEHE 2 P RGBS R R 9t
falfE 2 A48 Westlake fYERIE » SCARY RIEEHE ML EEHEBRE
FHA% - CUECRFERTRAYBONER TS ~ W REE M MR WM =Xy 435 5
2 o KL - AR A A R AR LB - AP E RIS A
BN RE » ##—FE  ERERVE T FRERHEREENERG
kg » i ERI RAISRANRERS SR A TBRATTE) - R - JE 8T
FEEE M WL AT DUERS N ARG (Keal » 2003 : 104 5 Anaya
2004 : 27-28) o

Westlake TR » —H— B S —EBIR T REER
M- AUERAEHIS LAY HE - SRS REREA TR RE - KL - 52
T T E B O TR - E R RE E AR E (Keal
2003 : 104 ) - [HEZE » FEHERBIZAMAEUS I R L HE ? Westlake [A1%
o B RIS SRR B SRR KGR 5 Keal (2003 @ 105) 38k » P57
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BRIZE Ry T [E 2 H AR - I AR R R A SRR R - KL - &
R BIRRESE e AT T A ) BT E BRI » DI Ry RS 7
VA R A SR AT R B B A 5 -

Westlake $275 | Vattel FYREHE + P25 A AR R IRANRAS A Y
MRS FATFREL - JRE - FREEZ aRAY T HuEUE M 2t EA)
T B &y AR B R » GBS SO A CIHE B R iR H EGRY
gRil (Keal » 2003 : 106) - FirEHYSCHH » Westlake AYREHER MHEAR
TR AR - AR R BONER T & v] DL B B E A B IR ~ B2
EA BT LERE N BB - R SCHRY BN R rT DA fE
AHBLES BRI B — ISR » BRIEMTE CHREJ IS AERE ; #8Z -
Westlake 35BN ARV A S LRI 8K - [KIE » N RSB R ERA R
AERAE SR T3 - R R R R R R T RO BH IERRY
1Tk (Keal » 2003 : 106-107) ©

[AIf%4th - Oppenheim tHAF AR - BIFEEARY AR E SO
ZRIRYFEE - KL - SEREBRRARBE S B RR & IR E  —
1 B 55 B By BB R 88 (subject ) » ME—TR IR S HADRZ
HIRRE - ERREPTEE T BISRARGEAIRE AR o (constitutive theory of
recognition of statechood) (Anaya » 2004 : 28-29) ¥ S (H HITHM
i » Anaya (2004 : 29) 2% Oppenheim FZRIR =0 T 580E 979G
EGmisnUigiR « Rl RGN R EIZ ? KR HABIRAINERRE | 2R
i FefrrH A BRI S A REER S8R RIRAY B AR Ry BRI 5 2 (R R fAi4
HEREFEZR | d’Errico (1997) g I {DIAYRERRZRR « B2 Ay
PP ERE 2 R MR A BISE | RIE » e Rt A A a7 — il
K ? R F Mt AE | #AyEEaR - Oppenheim 3%y T RHARAN Yz 1%
ERYEY 4 (organized wandering tribes ) FEE AN E A 3 FHE I - #%
Oppenheim FLE BAGBEEAKS (international personality ) FYERISE HFRMA
PRERIYEVEZZ ~ DIR BN R 2 R sk 2RI %2 » Fin E+ 5
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H~ DU HARMET B RES » B ZRE (FEE) ~ i (RE)
Pl EbPEfERT (AERULER ) ~ DA HRBIEHEHERRAES - R s AT SRR
REGEPHEHZAY7KHE (Anaya » 2004 : 29 ) ©

i Hall HE2EHT » R Z T DR AR B @ i E
Sh I EEAYE R R Ry BRI EREBIESEE H (by) I HWOMNAYEIZE
FIEry ~ T HE R 1 (for) IS SETH# - Kt - JEERAERBIES Feng
G ~ FIARER] » BRI AERFEIERERA[S (Anaya - 2004 :
28) - FREBCINGERELE 15-16 tHACHTIEPG FERBHFEAYRF (% - HUREELA &
M R RIEEE TRKT - AN » $HAEEAN Charles Hyde FEERASH
AREE B LR ESA A H AR R R B A TR BB S T AR RE
R R A AME R RS BISE EIAY AR - HRS A PRI E LAY &
A - WS EATEERY S REERE (Anaya > 2004 : 29) - SRS - &
RF T ABORE B (E RIBEEE Y » SRR DR E EEREME - A
M JHS L REBURME L ZAEE T 5 A - BN S LB R rE I B 3
BIRREERE A » TRE T G HALAIERE 4 (uncivilized tribes ) &L
HEE I ERE (Anaya » 2004 : 30) 2

WY

2% ~ HHIRYE L

BAME AT BRI BIS LR R KR BB A BN R
S R R R BT 2R - IxBASRI RIS 2 WO RERLAHT 32
AR I 378 R E R DIBUR SRR R AR S 1Y
ZE ] o FE —OKBRAS TR DA, - P57 TE R - IR 558 R i S5 507 -
ANl HAARBEFTEERY T /KGR ) (saltwater thesis ) ~ B2 T EEYRER J (blue
water thesis ) » JFU{¥ R ELARFH F I BISN RRGE AW » RO RIGHER
A AR PR R BT RR R AN B2 FrEE Ry T AMEL A R 5 (external

VSRS A DR Ry TSSO T B BRI S AT 3 + R, Tully (1995 2 136)
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colonization ) » [K|[ft, » B JG& H Bl A E A EMAM S | (Anaya » 2004 : 54 ;
Tully » 2000 : 39-40 ~ 55 ; Keal » 2003 : 133) - H'E » HRBHESBEA S &
SR RE T E 2 SRR - PRSI R 5 (1945) [KIRAYELE
BIREEE AV E A58 - (At - o e B A (38
B0 ~ URCGH T 5e 8 (B8 M6 ~ ZBIYE0) - At - &P 2Beli i
RRMEATHIATHE (Anaya, » 2004 : 51) -

% Duncan Ivison £ A (2000 : 5-11) » BREHEZHRRERE
FEREF EaRAEIE - KRBT LR H BT ~ BIEHB TR DK
BEAT TR = KRS - O I RVEE R D H B IR, - B0
SRR A PR - K - A0 R - R BRI (8 ARERGE
FEGIRRE - PRl M BRI ~ SO EIEHE - Tl - BRI
ERBAER » ERAVEGEMER BT 75~ T HE g ios - 2R
AR R — S [RMLBCR ~ SRR H R et & - - thsh -
WA H I R R R T RERRRE (H 6) -

2K - BIERE B R E AR - iR R R
HIETERE ~ DU iR R TR - B EE ARIE I ~ Al -~ D
Keiigit IRECR EUEAERE - B IE % T b EFE (multiculturalism ) =
T Will Kymlicka - fifi B8 R Fed i 525 AL B IEE - B KA H
TRt £ 28 (communitarianism ) &l - DAERIE H AV 2 (Tvison -
et al. » 2000 : 7) o it EERAYEF SRR B H 2 EME A R HhuLaiy
B+ ISR [RAHE B EIHEF] - Rl AR i B B DA
FRUEES A ARG - AT T ERAEHIERR ;) (nations within) HYZE
AL - ATTREME AL B - ERYEEE - Kt - PERFTRENEENE
FREERE S NEE R (internal colonialism ) ~ BUE TR ¥

(neocolonialism) (Tvison » etal. » 2000 : 8 ; Tully » 2000 : 41) -

SRS R B AR S R A 558 - R Tully (2000 : 37-39)

132



B Rk By E 48

B PR EREIR E YA R R IGEAY FE 2 34 (historical
sovereignty ) Faifg + P8 Fe (1 R U ACER BT H M R 2 PR A Y S
(inherent sovereignty ) ~ TIFEHE G -4 (temporary sovereignty ) » AN
AR EER T - Ktk - HAREILERE » Rl AE 5
T+ AERAEERRAED T A A EnE @Eﬁﬂﬁﬁ%ﬁ’ﬂﬁ%’ (Ivison >
et al. » 2000 : 9) - R » AIRERZRGE ~ SO EHRIF I RRRY HE
VR RGP BEA PR 2 EREE L - B2 A B & i
TEBIRYER - HNEE B S LR B E TR 2 HiEm S
FAERY A X E] B 52 35 R A R A 1768 EAERY B E R9E 5 Duncan
Ivison %A (2000 : 9 ~ 13-14) ZEEE - ANATEFRESERE I (8 B - RERY P
HEEAA BRI SR - WatEi - — TR RIE TR - 55
— IR LS AT DA 0 BAaZeHE » RN » B A e
FREAVE R - NERBTRBEE R RIGEEZ SR T AT BRR1 B
A | (secessionless’ sovereignty ) o
BeAMERANE A A R R ARGl - 2255 ~ DURIFE(E R
BEFIEENY SOkt ) (word warrior””) HIF: »+ AZLEBZHAE Las
Casas ~ DL Victoria HYHRERER » BRRIEBRZ LR ~ B85,
AT ERERY ST (Tully - 2000 ; Macklem » 2001) - AfE( = - A
ARy E R A Rt e Bl 2 3t B Ry L PR A By IR
JG& ~ AT BOEH A RERE Ry B 5K |E‘ﬁ%ﬁ:l:ﬂﬂﬂ’ﬂ$klé"ﬁm/]\f& :
RN IEEEHE CAIPTERE - SRR WO RETE R R PR R R B RR
ERERE - DURIRRERIESE RS N e B TEE T - #EAEEA -

1 SE& Tully (2000 : 42) (9T -
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Bt~ S5 ~ M ~ HIEVSERE ~ DUROINEE R ER

FESEE ~ TN ~ ARVERE ~ DUROINSRSERTE R - SRR R
FRERVEL - TR R B IR ~ EIARE  DUS Tt —REETEmaY - K
RIS @ XEHERRTE ML A2 R ~ iR " BUN H BUM |

( government-to-government ) HYEHFR - H'E » HHIE 19 tHid - FERIEEN
e A EREVERR IR ERE - k2 B R (A R B A 5 W
BESRATHA R A Ry T T THSERSEEE % . AP (1992) » AN - ¥
R AR RRERY B IG TR E/ VLAY RE IS - A e m i R
JRERE 5 EATPERE - BN EFREEEEENAZREE T TN LBRK

(1840) » fZELATN FHEE O A A N [RINVEREE - Kt - SEEFIE
FEEENE B ARZREEZM  BRINEX » FIRBGEN EAEA L=
HIEWE OEREERFIGETTHIG © B IRckan T -

- 2H

GRAENZ AR TERE ~ DUAERE 1 3tRE - IAEER RIS B ES S A
EEEEES (John Marshall) E4F = —H#ayFIH] (trilogy) 5 FEERETRE
R B S B A5 58 - B2 A RDR SEAb T S A A A AE - (AT
BB E TR R R - 3R - SBRNVE Y - HRIREE
IR~ DURARPERERIFIB] (Meyers » n.d. = 5) - B - FREERTE T &L
2% 3 (Johnson v. Mclntosh » 1823 ) HFRIR » A4S EIZE AR - REAE BT
B = 82 iy @ A2 A A48 ((diminished ) - AT R K] I #2 HUH

(extinguished ) ; FL4h » BEEEN LG E TS » B N E 2L
IEE B H O T3 - B8 A T BI85 S o (Cherokee
Nation v. Georgia + 1831) f5H} » FRBIBURFELENMIZE A ZETIRAY » 27K
MR AR - KL BRIEMAM B B AG SN - Bl A=
FREEERT A DA M PTG E TR P EAE 5 N - R Bt ER sk
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EMZz N & 53 b g2 " B R ME R % 5 (domestic dependent
nations ) » HELZA + M0AMELSE B B (RE ARG 7 A B EGAE A i IR
£ WARFAH IS HIERE - FE R T RHITRFZE 2( Worcester v. Georgia -
1832) e » fhEE FRA IR IR 2R FHERY R (sovereign nation ) »
A R Ry HoARpRE I B MGk A7 1T S SR H ARG TR VAN 5 il - RREFIER
RASEBUGEEAYREH] » A& A RIRRRE WO EISER (Meyers
n.d. : 3-4 ; Frideres & Elliott » 1992 : 139-40 )

FEEEAE 1871 HE AT » EIMZE AT P4 R 32 5% ~ T

e BUN RS (ward) » K - AT 258 @ e A IR AV BE S

(inherent) HEFI| » HFEILARZHEAZELRY (delegated ) » HELERR - i
SHRE R ] PR 46 T (Frideres & Elliott » 1992 : 139-44) - &3k
CIEGE M2 AR - SCEE T a3 ACE o (General Allotment
Act » 1887 (Dawes Act )) » 58T IR IR ERREBEA ULV L3150
FELA » e HEUmUREATEE " 2 sk 3, RS A 5 7E 1887-1934
[ B 275 (K 60% EIEIIZE A 1332 (Fleras & Elliott -
1992 : 143-44) -

—fME - B AR A AR 2 R AR T R
BhFEME/ARE | (fee simple) » FRIFEMMTEREILEE ; ERBE - —HE
1955 1Y THEHERRZS , 1 (Tee-Hit-Ton Indians v. United States) 7 #&HE
- BRER - SEBIH R E SRR AR TGS - LAt - Bl A
B - S A A R A R o M S AP 2 P i B A E E - (RIS T A
ek ik (Kerr » 1991 1 17) - —HEFIEEE & @® T HIMZ HIVEHE
#BE o (Indian Self-Determination and Educational Assistance Act -
1975) » Bl Ze NIRRT H R REA E20E ~ 38 ~ LUKt Eis 5
E %18 (Frideres & Elliott » 1992 : 156) o

BN - SEE A A B HERAE EE & FRIR A R 4 ot
TSR R 2 e NRIAIERE TR - Tt e s trs T
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¥ T HE 5 (tribal sovereignty ) fifFE Ky Bl 3 22 A 2 SE B BUIRHY 2 B

(LaVelle » 2001) » ¢ » d’Errico (1997) WHFRGE » FEREEIHZE A A
HHEZUEEN - Al fEEZe AR @ HEE - PR RS EREE
BUIEEAIER - ERE/KRE ~ 1B ~ W ~ DUSCRM & RYE B (Meyers
& Landau » 1998) -

= BN

IRN— [ DABH# Ry RS A ~ DU BT E A - thite &5 ArE
AT 132 E AR 2 M K - BRIEBIRIIE - R
HPFEER LHRE AR - Nl WEADERET R - EERE
SEAREkERE - EER - IRIER R EERGE - BREERE TR
HRE (Kerr 1991 : 4~ 9+ 19) « BELEGAE T EZ 5 (Cooper v. Stuart -
1889) FIBIE R - FEE AT R T A R AL 5 S34h
1F V8K Z ;) (Milirrpum v. Nabalco Pty Ltd » 1971) b » 3B R
TR ERSRAE IR LR R B 2 3 TR - [ R RN BEHES (AR
ORI » BRI @A ERY TR (Kerr » 1991 0 4~ 11-12) < fF
1979 4E1Y T 582 5 ( Coe v. Commonwealth ) » VNS LBk T 202N
HYERENGIEEEIEAR ~ TR ERIE T 2K » Wl Ryl RIS A R DL
FTEENAE ~ 1T BUE AREREEREMEAS - KILAAREF MR v BaGit
& ki~ FEEA TR R (Brennan » at al. » 2004 : 322-23) -
11 1992 SRS T ES B 5% 5 FIB (1992) H » S BeufE A HER T 2%
LERZE 5~ DI 2 Mgt R - (R RS T I EHRR - SR » ANt
ST B RERINIY B R AR PR, - O T — RS2 R I DR 2R A5
FHEAYERTE (Brennan - at al. » 2004 : 323-25) o F 584 JE &6 RIEL, 0
HEREAE 1993 1Y T5EZE 5% 1 (Coe v. Commonwealth No. 2) HAFEE »
Wiradjuri RIEEHIMEIHE ~ DUARIEAES EREM KA EHIGHE - il
EEEbER AN E R - PURENGE T HEREEE TR AR R £
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MR - MR FORIFE R BN 52 A IZAY =M (Brennan - at
al. » 2004 : 325-26) -

A THSECEEE THR 5 e T IR R AT R L TR A - a iR
INBURFINESE R T s R Ak 5 (Native Title Act » 1993 (Cth) ) » Wik
O TR AR EE 5 AR BR B 0 B A B E] - B P R R B

( Stephenson & Ratnapala » 1993 ; Stephenson » 1995 ; Behrendt » 2000 ) ©
BEtk - = SRbiAE TGRS o (Wik Peoples v. Queensland » 1996)
AR A S REN R AT R B R R m SRR R G H BT

(Schiveley » 2000 : 5-7) = it - BUE APHE 1980 SEACHEBHAREER E T
HIEE R TAE ~ BUZ EHRE - RS IR LUk RE - B0 T @i
E ¥ , (regional autonomy ) " HIEH | (self-management ) ~ " H17 |

( self-reliance ) ~ B " H¥Es )7 1 (self-empowerment ) ( Australia »
Aboriginal and Torres Strait [slander Commission » 1999 ; Fletcher » 1999 :
342-43 : Brennan - etal. » 2004 : 318) -

Hfi - PRI R en e F il e BT 25 TR ~ USRI
RIBIEE » DUEET Tt IR RIf# (reconciliation) » il » HAA LA
Ry » B RPIRERECE S SR BRI AR Z&EE. - SRR RIEESR +
NIAR A2 B A T A - 2RI - Ay EAERE AR AR
FFEIETGE ; A - EIR A RAEAAR A - TN 20 - REEL T A
AKEYE (Brennan s et al. » 2004 : 313-14) o« N5 » Jem Ho g2 T RE -
M RGP ARG Ei - HLE ARV /NS S RE - gy
— I F G EH RIS  RER RS A HI B CIBGE
&t ~ ity ~ DURCSUBATRRERE » it 2t FAEE(E 2 B RERYA &
BE 5 ZEI ARIZE DRy - FAERIR A RIS HAWRER] ~ DUk
HE R EIAZ BLA LA EE(: (Brennan > etal. » 2004 : 314-16)

TRINBSURT < Pt AR S BRI BROEE TR SRR - BRI R A
85 IR A AAFR R [RIDL - BEARE R TREER T IR Psey B
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(nation within Australia) EFTHEMMERAY » WEtEHR - T —EEIZR e
EICBUE B 3 S SR R A RN R M U % G AT A A7 5
It - INBOR TEZ HBEE AR R R N R R R B 2 — - K5¢Hh
P75 ARt e PG4 G Rk B A7 ( Brennan - et al. » 2004 :307317-18 )o

=~

TEARPEEE - IR T 2B ARG R EAE 1840 357 T IMH K
16K 5 (Treaty of Waitangi ) » TEAEAR FrHRE B BA A RRRFIEZZ A
BRIE - DA RERRERIE AR A L 3~ FRAA ~ Y~ DURCHAABI 2RI TR HE
AR BRI f#3% (Durie » 1998 @ 3~ 177 : Ward » 1999) » #E T #E[2<

(R.v. Symonds » 1874 ) T » AAPUREEGEARIE AR HT = KB » 28R
FEMERE =Y - B AER LA ~ DURBEG @ Ke] I=A
+HEAE s AN AET WENEHESZE o( Wi Parata v. Bishop of Wellington +1877 )
BB HER T T SME R M6 5 BIROT - BETBHMIABER T IEARR TAE

(original sovereignty ) ~ & " 7 AR AY EME , (residual + subsisting
sovereignty ) ( McHugh » 2002) o

FEREFEBIFETE 1970 FEABHLEIFIIES )T - AHPERTEE T SMHE
#9313 (Treaty of Waitangi Act » 1975) » 337 | T MEEEEE | (Waitangi
Tribunal ) - DUSEESTEH A - SRR » 238 ~ 3%~ DU FIER (Durie -
1998 : 121-22) » £ 1994 1y TR FI IR Z y (Te Runanganui o Te Ika
Whenua Inc Society v. Attorney General ) 1 » {FEFERIAFIE BFABEG S
YT IRE (RS EOR ~ B ~ R R AREIRIIBATR BRI ) ~ DU
VA (RIFERESELRIIRIERE ) (Meyers > nd. : 7-8)

EIfE 1980 ERATHIE - #HPSHEHSERHIRZL LRE T FME BB 5
FITAREEERY tino rangatiratanga » tHEEE " EFEHE ; (Maori sovereignty ) »
BB T EEEREEL, RETT o A ARSI EREA T
FOK B RIS o B KER ALLR AT HEAREEH

138



B Rk By E 48

CHYTRE - TR ERER A (HRERETEE) 2= TinHARER]
(kawanatanga ) 2 » [K|Itt » S8 2@ T 0 E| L | (divided sovereignty ) o
TR T - A A TR ETBNAECHBUATERE - S0 -
B AL ES - A AREAEB AR BB o SRR »
SUEPTRERIRS LERA LR ~ B0 BB E# ) (biculturalism) T EER K
F % | (bi-nationalism ) ( Sharp » 1997 : 252-53 ; Fleras » 1999 : 204 ~ 208 ;
Maaka & Fleras » 2000 : 98 ; Awatere » 1984 ) -

WA BRI A A s - REA A RHESE TR E T E rIH
PHRBE L RIELERIM IR PE R 52 TAE & SEAMAER - A A
REWZEBNADE H CamERIEES) - atE B - K@y =]
Bt~ & E (aJERE) (Sharp » 1997 : 257 ; Walker » 1999 : 116 ;
Maaka & Fleras » 2000 : 99-103) o f{"I X FiE » HINH AEES T THME
Fefoei o FREREEA L RERRES - ERLEBEEN ARSI » DUk
fHiAIEL - MRS RR (R - KIIG » ME—R9TR 7 2Bt B e A
FTHE » RUEH - RN AIERIEEE SR TAE - FEN B AR
KPR REEA AR R - BIRAS AL T 1A (Sharp - 1997 :
253-54) -

R - —SeERF R AR ES BN AR ZHERK - AluiEER 5 —
flebixi - EXPRSCFFAILPU BB S HUAERS 1 HE - DL Jack Brookfield 2GS » i
E A E M PE B A SR A E B AR Z A E ek - i - B3
FEAR P A AR P B BUN R A E R AR A ARy 5 DUk - TR
B EHGRRIEE T - Kt - RESHPEEBIN S RIS EFNANE S
0T DAIEEE i B 1S oA - @ st - AT S EF AR L - AR -
HRFBENABIERE ~ DU - 30HE (Sharp » 1997 : 268-70) - HikEE#
Paul McHugh DUy » #R§8 T OMH KK 5 - SGEFAHPERERY " BOETRE

N R T OME R 5 AR - LRSI - S
FRE R R ARERE H i BRI Ry SO - 284 5 FL New
Zealand, Waitangi Tribunal (2002) -
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(political sovereignty ) JERZZHIHA ~ DURTBAIAFTHE » il - $55
TIREHERE 5 (legal sovereignty ) JEZAEMIPHREEIZR T I - KL - i
TR EERSH AR AR R LR 71558 § IR - AR &3k
SRR AP RHE e a RN BRI - #eB R b5 R
PR ~ DURCH—KAEERE T ARG SZHC (Sharp - 1997 :272-75282 ) -

2 I R 3

2K - AR REIER A R RE R R T RIEE RE
(nation to nation) HJEE{% (RCAP » 1996 ) » i » BEEEREEFILE
INEIBA TR » LAY RBRAR EE AT B S R B S il - MR R R
RER A B/ MARE » SHEBURFAE BRRU R AT R R th A e R S T -
A AR PR B Ry RLARYEEAY (Sterrirr » 2002) «
R —E R MHERBEEAN R - BO2ETWHRE - INERKBUSAD
— B EGRE - B R ISR A REE — 8 FAESKE (Friders - 1998 :373 ) -
—HZH(FERAE 1970 S BHAGRER G LEaeRE - I B AR B A Y b=k B
i DAY - R ERENUS Bk ERYTERERE - AR E BN MG ARE]
BT (gt 1982 48y TEBREE o) FIARERE - &k
AR T AW R R R FFIRER] ) (existing aboriginal and treaty
rights)  (Frideres » 1998 : 361-63) o
TR SR TIRE )T » BRFSBURAE 1992 By 7oK RAVELER -
TEDNRCEE I T BAE R E o PR RIEERRIIEEZ AR
FAR AR E AR ) (inherent right of self-government ) ; i » HIA
REME IR AVE R RO T fEINZ K5 5 (within Canada )
( Wherrett » 1999 ) - —E B2 1995 £F » Jean Chrétien 1Y H FHEBUNEE
WIFRAM— 07 T R EEBFBERTEE o MR =R R R EEE T

RS AE 1992 SESEHEAY T AME T KRS 5 (Treaty of Waitangi (Fisheries
Claim) Settlement Act) » 73 23% AT IFIRIERERS RN - EFEELE 57,000 H#EY
VAERCAE ~ DI =T 5 ¥4 5 | Maaka B Fleras (2000 : 105) »
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EIAHE - 3 H B RS E HIAHER e ~ DU - TS EIG R IR
P o 5340 - HEJIAE 1990 FATaniakan/ Ml " BERFEEREEZES J
AE H iR R &R ) R DUKEE T IR E R R 5 (Aboriginal peoples
are nations ) SKETZHLILAY T RBELERALR 1 (partnership ) - FEEELA T HEILS
HIRETHAREO LI R BTGB (RCAP » 1996) -

HEZ » INERBUFRERRRR RV BTG - AN R R A
BIEBIESE FER TR  AERIVRTE § » BB E AR 75l
EESEITE I HVERaRA - Al THZ R EREE A MG IR AES
i (Behrendt » 2000 ) o J1& KB Patrick Macklem (2001 : 108-12)
B IF A R EAER M LA PR B+ IR img AT R g R
F o EUEIEIE KB TR ZYA - BB SN E R R
TERETBGE RS » BRI BRRY TR ] DU BAH E R IR RERY, - #5353 -
JEE B FAE B BN R —E BLE SR IE T A - MR
FREH R - PR ARREIR O R AR B D - gt = EREEE
DREE ErPE - Sl e - MRl RIE T REARIEER
FAlE] /A RANEASGE (H 110-11) - KL+ By 7 FOR AR R
WS EER - R ATH B AR BRI IE RS M E SR -A0 (F 121) 5 LRy -
AHEBAARZEN THEZE Bt ERsE - R RSB R A
HIIEEME - ARG S A Re B (E R ERERAF (FH 123) -

Macklem (2001 : 126-28 ) F-5R/ARFEI L R ERERYEE —(EBHH -
Ry T EREE P - R R IEA R g K
R » VS 2 BRI S ~ Ro& TR - DUSAHE R Ry B g pr b
HESMI A - B88ME - el LAERIFE R ER » DURHE
IEREERH THE - HAR » Macklem (2001 @ 122-23) thALE @ JEERE
DEEH I ABRRARCRAEE - WS EAT, BB R A
% GAEBHIEEAENBRETT MLl » RIS RRAEBE B
R BOEEE - BUNSAE BB AL E A TR S s R A -
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fat - FERBHEIAESEE R ES - SeEH e s FEL K
BRI R Ry B S KRR L REME TR SR L. - T2 A R BIR HEAE AR
FLERE - AP HEEERRL - Kt - —BinsERmEdaiat] &k
AEAR R R RAY LR - EAY R R RAS AT RE FAERTY ARNE S A 22 52 F 2K
(EE A > AP R BEEE R i —& (H 124) - [AFM - Kymlicka
(1998) HESR AR ERAE R L RR L RERIIE S, - Al - REFRthaRE 1
FARNILE - b2 - IRERRIE T H R - R R
NIHUERIE - B NN A S R BB e -

{h ~ Hhas

I H AR EEENR R - BIFESEE REUE DA HIrgER
% RGBT B A EUS R R ERE - TS Ra i g e
RIGRISCARE A R F R ~ FLBGARRR AR R BISE « WU -
BRI ~ DR RIGGEBIZAE I (E RIRHER 24T - SRR
X R - ZEOKETEE R RIE SRR A~ DU EES - 5i3E
TR IR 2SR B Z LSRR - BURF RS E R R A M A
I AER FAE T M RRR R R - a2 H i ~ B2 EEHE - IER
BRARGEREENES - DU EREE AR - 852 FME
PRI Taiaiake Alfred (1999 : 56) Frg (HAYESEH » S0 FREERAIPE STk
Bt BEABREEREIEE CHIRER] - B2 ERERBIAA
PO & B 52 e %8¢ (Brennan - etal. » 2004 : 314 ~ 316) 2
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sk : ABRBIR & ~ FIB] ~ BRER

e
PG TR EERER S S 52 y (United Nations Draft Declaration on
the Rights of Indigenous Peoples, 1995 )

K
&2 | (Johnson v. Mclntosh, 1823)
T iR ELRIEZ y (Cherokee Nation v. Georgia, 1831)
TR Z o (Worcester v. Georgia, 1832)
T+ Hi#E o0 lidi: o (General Allotment Act, 1887 (Dawes Act) )
TEEHEREE 4 (Tee-Hit-Ton Indians v. United States, 1955)
TF It H R EEZ E #0E 1(Indian Self-Determination and Educational
Assistance Act, 1975)

TEIM
FIEEFIZE 5 (Cooper v. Stuart, 1889)
Togrd K2y (Milirrpum v. Nabalco Pty Ltd, 1971 )
F5&2< 1 (Coe v. Commonwealth, 1979)
FIEEIZEE — 88 | (Mabo No. 2, 1992)
FEZEE 5% 1 (Coev. Commonwealth No. 2, 1993 )
T {3 R+t o (Native Title Act, 1993 (Cth))
PR va BRZE 5 ( Wik Peoples v. Old, 1996)

A PR
T ANH B 6640 5 (Treaty of Waitangi, 1840)
FEFIZZ ; (R. v. Symonds, 1874)
P MENEHIEEZE 5 (Wi Parata v. Bishop of Wellington, 1877 )
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T ANMHEEEEK 1 5 (Treaty of Waitangi Act, 1975 )
TS I% R IR % 5 (Te Runanganui o Te Tka Whenua Inc Society v. Attorney
General, 1994)

JI[IEVN
FEETEZ  (Constitution Act, 1982)
P& R € 1 ( Charlottetown Accord(Consensus Report on  the
Constitution), 1992)
TR RBEEHISBRIEE § ( Federal Policy Guide — Aboriginal
Self-Government, 1995)

144



B Rk By E 48

W

HEH

Alfred, Taiaiake. 1999. Peace, Power, Righteousness: An Indigenous
Manifesto. Do Mills, Ont.: Oxford University Press.

Anaya, S. James. 2004. Indigenous Peoples in International Law. 2™ ed.
Oxford: Oxford University Press.

Australia, Aboriginal and Torres Strait Islander Commission. 1999. Regional
Autonomy for Aboriginal and Torres Strait Islander Communities (pdf).

Awatere, Donna. 1984. Maori Sovereignty. Auckland: Broadsheet.

Behrendt, Larissa. 2000. “The Protection of Indigenous Rights:
Contemporary Canadian Comparison.” Research Paper, No. 27,
Parliament of Australia, Parliamentary Library (http://www.aph.gov.au/
library/pubs/rp/1999-2000/2000rp27.htm).

Bear, Leroy Little, Menno Boldt, and J. Anthony Long, eds. 1994. Pathways
to Self-Determination: Canadian Indians and the Canadian State.
Toronto: University of Toronto Press.

Brennan, Sean, Brenda Gunn, and George Williams. 2004. “’Sovereignty’
and Its Relevance to Treaty-Making Between Indigenous Peoples and
Australian Government.” Sydney Law Review, Vol. 26, No. 3, pp.
307-52.

Clinton, Bill. 1994. “Remarks to American Indian and Alaska Native Tribal
Leaders.” Weekly Compilation or Presidential Documents, Vol. 30, No.
18 (Expanded Academic ASAP Int’l Ed.).

Cochran, Molly. 1999. Normative Theory in International Relations: A
Pragmatic Approach. Cambridge: Cambridge University Press.

Corntassel, Jeff J., and Tomas Hopkins Primeau. 1995. “Indigenous

‘Sovereignty’ and International Law: Revised Strategies for Pursuing

145



FREME FAE%H_H

‘Self-Determination.”” Human Rights Quarterly, Vol.17, No.2 (Expanded
Academic ASAP Int’l Ed.) .

Deloria, Vine, Jr. 1985. Behind the Trail of Broken Treaties: An Indian
Declaration of Independence. Austin: University of Texas Press.

Deloria, Vine, Jr., and Clifford M. Lytle. 1984. The Nations Within: The Past
and Future of American Indian Sovereignty. Austin: University of Texas
Press.

D’Errico, Peter. 1997. “American Indian Sovereignty: Now You See It, Now
You Don’t.” (http://www.nativeweb.org/pages/legal/overeignty.html).

Durie, Mason. 1998. The Politics of Maori Self-Determination. Auckland:
Oxford University Press.

Engelstad, Diane, and John Bird, eds. 1992. Nation to Nation: Aboriginal
Sovereignty and the Future of Canada. Concord, Ont.: House of Anansi
Press.

Falk, Richard. 1987. “The Struggles of Indigenous Peoples and the Promise
of Natural Political Communities,” in Ruth Thompson, ed. The Rights of
Indigenous Peoples in International Law: Selected Essays on
Self-determination, pp. 59-68. Saskatoon, Sask.: Native Law Center,
University of Saskatchewan.

Fleras, Augie. 1999. “Politicising Indigeneity: Ethno-politics in White Settler
Dominions,” in Paul Havemann, ed. Indigenous Peoples’ Rights in
Australia, Canada, and New Zealand, pp. 187-234. Auckland: Oxford
University Press.

Fleras, Augie, and Jean Leonard Elliott. 1992. The Nations within:
Aboriginal-State Relations in Canada, the United States, and New

Zealand. Toronto: Oxford University Press.

146



B Rk By E 48

Fletcher, Christine. 1999. “Living Together but not Neighbours: Cultural
Imperialism in Australia,” in Paul Havemann, ed. Indigenous Peoples’
Rights In Australia, Canada, and New Zealand, pp. 335-50. Auckland:
Oxford University Press.

Fowler, Michael Ross, and Julie Marie Bunck. 1995. Law, Power, and the
Sovereign State: The Evolution and Application of the Concept of
Sovereignty. University Park, Penn.: Pennsylvania State University
Press.

Frideres, James S. 1998. Aboriginal Peoples in Canada: Contemporary
Conflicts. 5™ ed. Scarborough, Ont.: Prentice-Hall Allyn & Bacon
Canada.

Gibson, Charles. 1966. Spain in America. New York: Harper & Row.

Harring, Sudney L. 1994. Crow Dog’s Case: American Indian Sovereignty,
Tribal Law, and United State law in Nineteenth Century. Cambridge:
Cambridge University Press.

Ivison, Duncan, Paul Patton, and Will Sanders. 2000. “Introduction,” in
Duncan Ivison, Paul Patton, and Will Sanders, eds. Political Theory and

the Rights of Indigenous Peoples, pp. 1-21. Cambridge: Cambridge
University Press.

Jaimes, M. Annette, ed. 1992. The State of Native America: Genocide,
Colonization, and Resistance. Boston: South End Press.

Jenning, R. Y. 1963. The Acquisition of Territory in International Law.
Manchester: Manchester University Press.

John, Troy R., ed. 1999. Contemporary Native American Political Issues.
Walnut Creek, Calif.: AltaMira Press.

147



FREME FAE%H_H

Keal, Paul. 2003. European Conquest and the Rights of Indigenous Peoples:
The Moral Backwardness of International Society. Cambridge:
Cambridge University Press.

Kerr, Ruth S. 1991. “Aboriginal Land Rights: A Comparative Assessment.”
Background  Information Brief, No. 23. Brisbane: Queensland
Parliamentary Library.

Kickingbird, Kirke, Lynn Kickingbird, Charles J. Chibitty, and Curtis Berkey.

E3]

1999. “Indian Sovereignty,” in John R. Wunder, ed. Native American
Sovereignty, pp. 1-64. New York: Garland Publishing.

Kymlicka, Will. 1998. Finding Our Way. Rethinking Ethnocultural Relations
in Canada. Don Hills, Ont.: Oxford University Press.

LaForme, Harry S. 1991. “Indian Sovereignty: What Does It Mean?”
Canadian Journal of Native Studies, Vol. 11, No. 2, pp. 253-66.

LaVelle, Jphn P. 2001. “Strengthening Tribal Sovereignty Through Indian
Participation in American Politics: A Reply to Professor Porter.” Kansas
Journal of Law and Public Policy. Vol. 10, No. 3 (http://www.law.ku.
edu/jrnl/v10n3/v10p533.html).

Lyden, Fermont J., and Lyman H. Legters, eds. 1992. Native Americans and
Public Policy. Pittsburgh: University of Pittsburgh Press.

Maaka, Rofer, and Augie Fleras. 2000. “Engaging with Indigeneity: Tino
Rangatiratanga in Aotearoa,” in Duncan Ivison, Paul Patton, and Will
Sanders, eds. Political Theory and the Rights of Indigenous Peoples, pp.
89-109. Cambridge: Cambridge University Press.

McHugh, P. G. 2002. “Tales of Constitutional Origin and Crown Sovereignty
in New Zealand.” University of Toronto Law Journal, Vol. 52, No. 1
(http://www.utpjournals. com/product/utlj/521/521 mchugh.html).

148



B Rk By E 48

Macklem, Patrick. 2001. Indigenous Difference and the Constitution of
Canada. Toronto: University of Toronto Press.

Magallanes, Catherine J. Iorns. 1999. “International Human Rights and
their Impact on Domestic Law on Indigenous Peoples’ Rights in
Australia, Canada, and New Zealand,” in Paul Havemann, ed.
Indigenous Peoples’ Rights in Australia, Canada, and New Zealand, pp.
235-76. Auckland: Oxford University Press.

Meyers, Gary D. n.d. “Summary: The North American and New Zealand
Experience with Indigenous Land Rights and Its Application to
Australia.” (http://www.austlii.edu.au/au/special/rsjproject/rsjlibrary/
arccrp/ad9.html)

Meyers, Gary D., and Brenda R. Landau. 1998. “Environmental and
Natural Resources management by Indigenous Peoples in North
America: Inherent Rights to Self-Government, Part 1: The US
Experience.” (http://www.austlii.edu.au/special/rsjproject/rsjlibrary/
arccrp/dp3.html)

New Zealand, Waitangi Tribunal. 2002. Maori Electoral Option Report
(http://wai8155s1. verdi.2day.com/reports/generic/wai4 13/wai413.asp).

Nichols, Roger L. 1998. Indians in the United State and Canada: A
Comparative History. Lincoln, Neb.: University of Nebraska Press.

Pagden, Anthony. 1993. European Encounters with the Mew World. New
Have, Conn.: Yale University Press.

Perry, Richard J. 1996. From Time Immemorial: Indigenous Peoples and
State System. Austin: University of Texas Press.

Reynolds, Henry. 1996. Aboriginal Sovereignty: Reflections on Race, State
and Nation. St. Leonards, N.S.W.: Allen & Unwin.

149



FREME FAE%H_H

Risse, Thomas, Stephen C. Ropp, and Kathryn Sikkink, eds. 1999. The
Power of Human Rights: International Norms and Domestic Change.
Cambridge: Cambridge University Pres.

Royal Commission on Aboriginal Peoples (RCAP). 1996. People to People,
Nation to Nation: Highlights from the Report of the Royal Commission
on Aboriginal Peoples (http://www.inac.gc.ca/rcap/report/index.htm).

Sanders, Joe. 1991. “First Nations Sovereignty and Self-Determination,” in
Frank Cassidy, ed. Aboriginal Self-Determination, pp. 186-96.
Lantzville, B.C.: Oolochan Books.

Schiveley, Geoffrey. 2000. “Negotiation and Native Title: Why Common
Law Courts Are not Proper For a for Determining Native Land Title
Issues.” Vanderbilt Journal of Transnational Law, Vol. 3, No. 2
(http://www.vanderbilt.rdu/journal/33-02/index.html).

Sharp, Andrew. 1997. Justice and the Maori: The Philosophy and Practice of
Maori Claims in New Zealand since the 1970s. 2™ ed. Auckland:
Oxford University Press.

Slattery, Brian. 1991. “Aboriginal Sovereignty and Imperial Claims:
Reconstructing North American History,” in Frank Cassidy, ed.
Aboriginal Self-Determination, pp. 197-217. Lantzville, B.C.: Oolochan
Books.

Stephenson, M. A., eds. 1995. Mabo: The Native Title Legislation: A
Legislative Response to the High Courts Decision. St. Lucia, Qld.:
University of Queensland Press.

Stephenson, M. A., and Suri Ratnapala, eds. 1993. Mabo: A Judicial
Revolution: The Aboriginal land Rights Decision and Its Impact on

Australian Law. St. Lucia, Qld.: University of Queensland Press.

150



B Rk By E 48

Sterritt, Neil J. 2002. “Aboriginal Rights Recognition in Public Policy: A
Canadian Perspective.” Paper presented at the ATSIC National Policy
Conference, Canberra, March 25-27.

Todorov, Tzvetan. 1999. The Conquest of America: The Quest of the Other.
Norman: University of Oklahoma Press.

Tully, James. 1995. Strange Multiplicity: Constitutionalism in an Age of
Diversity. Cambridge: Cambridge University Press.

Tully, James. 2000. “The Struggles of Indigenous Peoples for Freedom,” in
Duncan Ivison, Paul Patton, and Will Sanders, eds. Political Theory and
the Rights of Indigenous Peoples, pp. 36-59. Cambridge: Cambridge
University Press.

Walker, Ranginui. 1999. “Maori Sovereignty, Colonial and Post-Colonial
Discourses,” in Paul Havemann, ed. Indigenous Peoples’ Rights in
Australia, Canada, and New Zealand, pp. 108-22. Auckland: Oxford
University Press.

Ward, Alan. 1999. An Unsettled History: Treaty Claims in New Zealand
Today. Wellington: Bridge Williams Books.

Watson, Irene. 2002. “ Aboriginal Laws and the Sovereignty of Terra
Nullius.”  Borderland  E-Journal. Vol.1, No.2  (http://www.
borderlandsejournal.adelaide.edu.au/vollno2 2002/Watson_laws.
html).

Webber, Jeremy. 2000. “Beyond Regret: Mabo’s Implications for Australian
Constitutionalism,” in Duncan Ivison, Paul Patton, and Will Sanders,
eds. Political Theory and the Rights of Indigenous Peoples, pp. 60-88.
Cambridge: Cambridge University Press.

Wherrett, Jill. 1999. “Aboriginal Self-Government.” (http://www.parl.gc.ca/
information/library/PRBpubs/962-e.htm)

151



FREME FAE%H_H

Wilkins, David E. 1997. American Indian Sovereignty and the U.S. Supreme
Court: The Making of Justice. ~Austin: University of Texas Press.

Wilkinson, Charles F. 1987. American Indians, Time, and the Law. New
Have, Conn.: Yale University Press.

Williams, Robert A., Jr. 1990. The American Indian in Western Legal
Thought: The Discourses of Conquest. New York: Oxford University

Press.

152



B Rk By E 48

Indigenous Sovereignty

Cheng-Feng Shih

Abstract

We start with the development of international law from the tradition of
natural law to positive law, and look into how indigenous sovereignty had been
extinguished by scholars’ discourse, that is, how settler’s state had obtained
indigenous sovereignty by resorting to the notion of terra nullius. We will then
investigate how indigenous sovereignty has been understood, interpreted, and
constructed by contemporary scholars, who would challenge the supremacy of
state sovereignty and demand reconsideration of indigenous sovereignty and
its exercise. Finally, we will examine how the United States, Australia, New
Zealand, and Canada have chosen to implement indigenous sovereignty, that is
denying indigenous peoples’ external sovereignty while allowing for the right

to self-determination in the sense of right to self-government.

Keywords: indigenous people, sovereignty, indigenous sovereignty,

natural law, positive law
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